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UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

In re JimDougl as and David \Wat son

Serial No. 76494125

Donald C. Casey for applicants.

Laura Gornman Koval sky, Trademark Exam ning Attorney, Law
Ofice 110 (Chris A F. Pedersen, Managi ng Attorney).
Before Quinn, Bottorff and Holtzman, Adm nistrative
Trademar k Judges.

Qpi ni on by Quinn, Adm nistrative Trademark Judge:

An application was filed by joint applicants Jim
Dougl as and David Watson to register the mark THE BEARDED
CLAM for “restaurant services.”?

The trademark exam ning attorney refused registration
under Section 2(a) on the ground that the mark sought to be

regi stered consists of or conprises inmmoral or scandal ous

matter.

! Application Serial No. 76494125, filed March 3, 2003, based on
an allegation of an intention to use the mark in comerce.
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When the refusal was made final, applicants appeal ed.
Applicants and the examning attorney filed briefs. An
oral hearing was not requested.

The exam ning attorney maintains that the term
“bearded clant is vulgar inthat it is a slang termfor a
wonman’s genitalia. |In support of the refusal, the
exam ning attorney submtted listings from slang
dictionaries; two excerpts fromarticles retrieved fromthe
NEXI S dat abase; six excerpts fromweb sites taken fromthe
Internet; and a sumary of a GOOGLE search of the term
“bearded clanf on the Internet.

Applicants argue, in urging that the refusal be
reversed, that while the term “bearded cl anf has a vul gar
meaning, it also has a non-vulgar neaning in that clans do,
in fact, have beards. |In support of their position,
applicants submtted exhibits A- I, all excerpts retrieved
fromthe Internet, to show that one nusic band and at | east
three other restaurants use the term “Bearded C ant to
identify the restaurants; and to show that clans have an
anatom cal feature called a “beard.” Further, applicants
contend that the exam ning attorney has failed to cite to a
standard dictionary listing of the term*“bearded clam” and
that the exam ning attorney’s evidence otherw se is

insufficient to show that a substantial conposite of the
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general public would regard the termas scandal ous. 1In
response to applicants’ evidence, the exam ning attorney
clainms that it falls short in show ng that a substanti al
conposite of the general public views the term as non-
vul gar.

Regi stration of a mark which consists of or conprises
i moral or scandal ous matter is prohibited under Section
2(a) of the Trademark Act. Qur primary review ng court,
the U S. Court of Appeals for the Federal G rcuit, has
stated the foll ow ng:

To justify refusing to register a
trademark under the first clause of
section 1052(a), the PTO nust show t hat
the mark consists of or conprises
“imoral, deceptive, or scandal ous
matter.” In re Mavety Media G oup,
Ltd., 33 F.3d 1367, 1371 (Fed. Cr
1994). A showing that a mark is vul gar
is sufficient to establish that it
“consists of or conprises inmoral...or
scandal ous matter” wi thin the neaning
of section 1052(a). See id. at 1373-74
(analyzing a mark in terns of
“vulgarity”); Inre McGnley, 660 F.2d
481, 485 (CCPA 1981) (quoting with
approval In re Runsdorf, 171 USPQ 443,
443-44 (TTAB 1971), which refused
registration of a mark on grounds of
vulgarity). In nmeeting its burden, the
PTO nust consider the mark in the
context of the marketplace as applied
to the goods described in the
application for registration.

McG nley, 660 F.2d at 485. 1In

addi tion, whether the mark consists of
or conprises scandal ous matter nust be
determ ned fromthe standpoint of a
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substantial conposite of the general
public (al though not necessarily a
majority), and in the context of
contenporary attitudes, id., keeping in
m nd changes in social nores and
sensitivities, Mavety, 33 F.3d at 1371.

In re Boul evard Entertainment, Inc., 334 F.3d 1336, 67
UsP2d 1475, 1477 (Fed. Cr. 2003).

Al t hough we summari zed the evidence of record above,
we now give closer scrutiny to the record in our
determ nation of the nerits of the refusal

The exam ning attorney introduced the foll ow ng
rel evant dictionary listings of “bearded clani:

a woman’s genital area

(The Wnthrop Slang Dictionary, 2001)
(avai |l abl e at wwww. wi nt hr op. edu)

slang termfor the vagi na; woman’s

genitalia
(www. ur bandi cti onary. com

In addition to the above listings, we take judici al
notice of the follow ng definitions:?

the female genitalia
(Slang (1998))

the femal e genitals; the vulva; the
“beard” is the pubic hair
(Sl ang and Euphem sm (rev. ed. 2001))

2 Dictionary definitions are proper subject matter for judicial
notice. University of Notre Dane du Lac v. J.C Gournet Food

I mports Co., 213 USPQ 594 (TTAB 1982), aff’'d, 703 F.2d 1372, 217
USPQ 505 (Fed. Cir. 1983).
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t he vagi na; one of several terns

|l inking the organ to fish (also listing
“bearded oyster”)

(The Cassell Dictionary of Slang
(1998))

t he vul va
(Dictionary of Anerican Sl ang (3d ed.
1995)

t he vagi na
(The Big Book of Filth) (1999))

Wth respect to this portion of the record, it should
be noted that the exam ning attorney submtted two
additional dictionary definitions, taken fromforeign
dictionaries, which have not been considered.® Such
listings in dictionaries of foreign origin are not
conpetent to show the significance of the term “bearded
clanf to a substantial conposite of the general Anerican
public. Inre WIlcher Corp., 40 USPQ2d 1929 (TTAB 1996).

The exam ning attorney al so nade of record excerpts of
two articles retrieved fromthe NEXI S dat abase:

PUSSI ES OF THE WORLD, UNI TE!

Consi der the vagina. And--Lord knows--
who anongst us hasn’t? \Watever you
call it--pussy, snatch, twat, cunt,
cooch, pinoche, poonanni, beaver, bunny

hol e, fur patch, the sl obbery puppy,
canel toe, spicy taco, sushi bar,

® The American-Australian Slang Dictionary and the Australian
Slang Dictionary contain definitions that are identical to the
ones above. |Inasmuch as we are not considering the foreign

di ctionary evidence, the exam ning attorney’s request to take
judicial notice of the definition of “crass,” which termis used
in one of the foreign dictionaries to describe the neaning of
“bearded clam” is noot.
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baby’s first water slide, the ooze

pal ace, beef curtains, the bearded
clam the eye of God, bl oody hatchet
wound, Monmy, the source of and cure
for all man’s problens--the reality is
that it’s a pretty powerful piece of
human anat ony.

(OC Weekly, February 8, 2002)

Eventually the two teens’ budding

pol ynor phous sexuality will be

puni shed. ... Subconsci ously, perhaps,
Araki is condeming the couple for
their breeder status; Any is constantly
conpared to a fish, or a “big, wet
bearded clam” and gets her comeuppance
via gang rape. Let’s just say she
fares better than Jordan.

(SF Weekly, Cctober 25, 1995)

Al so introduced were several excerpts of web pages taken
fromthe Internet; all but one appear to be from

por nographic web sites. One page includes a photograph of
a naked wonman on her back in a prone position exposing her
genitalia under the headline: “Here's another great shot

of a nice bearded clam” (wwwthefleshfactory.con.

Anot her site touts that its photographs are “a cunnilinary
delight, sweet wet bearded clam served....”

(www. nastyfetish.com. Another site, which provides |inks

to photos featuring female genitalia, calls itself “The
Bearded Clam A col ossal collection of cunts!”

(www. prem um sex-1inks.con). Another site, not

pornographic in nature, sells a variety of itens, including

t-shirts described by the nerchant as “vulgar,” bearing a
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representation of what the nmerchant calls “bearded clam?”
The site, www vul gari Tees.com indicates that the nerchant
sells “clothing for vul gar people.”

The exam ning attorney also submtted a parti al
printout of a GOOGLE search report generated by a search of
“‘bearded clam & (porn or pictures or photos or pussy).”
The report runs for 75 pages; the first 10 pages and the
| ast page were submtted as representative of the entire
report. The sunmmaries of these undoubtedly pornographic
web sites show repeated use of “bearded clanf as a vul gar
term (anong many others) for fermale genitalia.

Al t hough applicants have not disputed that the term
has a vul gar neani ng, applicants have countered with their
own evidence in an effort to show that the term “bearded
cl anf has a non-vulgar neaning as well. The first exhibit
shows an advertisenent for a concert on August 2, 1968
featuring a band naned “Bearded Clam” (Exhibit A).
Applicants’ evidence al so includes evidence of three
apparently unrel ated restaurants that operate under the
nane “Bearded Clam” (Exhibits B-D). Another docunent is
fromthe Internet and shows use of “Bearded clani in
connection with electronic gamng. (Exhibit E). A recipe
retrieved fromthe Internet includes the instruction:

“Steam open the well -washed clans, beard them save the
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broth.” (Exhibit F). Applicants also submtted a one-page
printout of a GOOGLE search report of the term “clam
beards.” (Exhibit G. The report sumarizes 10 web sites,
of which only 3 are pertinent* “....Commandments in which
Moses says ‘this golden gown was spun fromthe beards of
shellfish....””; “Hand tools are the only permtted devices
for clam harvesting....rocks, wharf-pilings or other salt-
wat er - subnerged surfaces by neans of fine threads or
‘beards.’”; and “Steanmed Miussels Wash and scrub the shells
and scrape off their beards.” Also of record is an excerpt
retrieved fromthe Internet captioned “Ilnvertebrate Zool ogy
Lecture Qutlines.” (Exhibit H. The excerpt indicates that
cl ans have byssal fibers (which applicants attenpt to
equate to “beards”). Lastly, applicants submtted anot her
search report using the GOOGLE web site, this tinme of the
term“clam byssus.” (Exhibit I). The gist of these
sumari zed Internet sites is that a clam has a byssus,
which is a mucous-like thread allowing the clamto attach
itself to a stationary object |ike a rock or boating dock.
Starting with the dictionary listings of the term

“bearded clam” it is clear that the termis slang for a

* The other sites are clearly irrelevant to the issue herein

(e.g., “Black Beards Clam Bar” and “story-book illustrations

al nrost always picture O d Testanent Patriarchs and Prophets with
full beards....Even if | picture himusing a clamshell or a
flint knife....”
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woman’s genitalia. As the Federal Circuit has stated,
“dictionary definitions represent an effort to distill the
col | ective understanding of the conmunity with respect to

| anguage and thus clearly constitute nore than a reflection
of the individual views of either the exam ning attorney or
the dictionary editors.” In re Boulevard Entertai nment,
supra at 1478.

The dictionary evidence uniformly characterizes the
term “bearded clanf as a slang reference to a wonan’s
genitalia or a woman’s vagina. There are no non-vul gar
dictionary definitions for the specific term*“bearded clant
inthis record, and it is clear that the mark used by
applicants is a slang termto refer to a wonman’s genitali a.
In a case in which the evidence shows that the mark has
only one pertinent neaning, dictionary evidence al one can
be sufficient to satisfy the PTOs burden. 1d. In the
present case, however, applicants contend that the term
“bearded cl ani al so has a non-vul gar neani ng, nanely
because cl ans have beards.

In review ng applicants’ evidence, we recogni ze that
there is evidence, albeit extrenely limted, to suggest
that clans have “beards.” But the evidence of use of the
term “beard” to describe nmucous-like threads that are used

by a clamto attach itself to rocks or other objects is
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very sparse, and obvi ously does not show use of the
specific term*“bearded clani in ordinary discourse. Most
of the articles referring to this anatony of a clamuse the
scientific nanme “byssus” or “byssal fiber.” W daresay
that this zoological fact, that is, that clanms have a
byssus (or, in applicants’ view, a “beard”), is so obscure
that a substantial conposite of the general public will not
even know this. That is to say, we are not convinced that
the articles relied upon by applicants are of a nature to
show t hat they have been exposed to a | arge segnent of the
American public. Mreover, the mark sought to be
registered in this case is “bearded clam” not “clam
beards” (which was the term searched by applicants).

Even assum ng, arguendo, applicants are correct that
the term “bearded clanf has a non-vulgar neaning in
addition to its vulgar one, we find that the additional
evi dence of record submtted by the exam ning attorney
uniformy indicates that the term “bearded clam” as
under st ood by a substantial conposite of the general
public, is primarily a vulgar reference to fenmal e
genitalia. Sinply put, applicants’ evidence falls far
short in overcomng the prima facie case established by the
exam ning attorney. Rather, to the extent that there is

any non-vul gar zool ogi cal neaning of the term this nmeaning

10
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is conpletely overwhel ned by the vulgar neaning. 1In re
Boul evard Entertai nment, Inc., supra; and In re WIcher
Corp., supra.

In this way, the present case stands in sharp contrast
to the situation found in Mavety wherein the Court found
that the term*“tail,” in the context of the use of BLACK
TAIL as applicant’s mark for magazi nes, had both a vul gar
and an equal |y applicabl e non-vul gar neaning. In the case
before us, not only are all of the possible meani ngs of
“bearded cl anf vulgar, but there is anple evidence to
support this neaning, and that the termwoul d be scandal ous
to a substantial conposite of the general popul ation.

Li kewi se, the present case is distinguishable fromthe
case of In re Hershey, 6 USPQ2d 1470 (TTAB 1988) wherein
t he Board found that BI G PECKER BRAND for t-shirts was not
scandal ous. In that case, the Board | ooked to the
speci nens of actual use showing a bird design. The Board
found that the design, although not part of the mark,
served to buttress the applicants’ contention that the mark
was not intended to refer to male genitalia but, rather,
referred to the nore common nmeaning of a bird s beak. The
Board indicated that the inclusion of the bird design woul d
make it less likely that purchasers would attribute any

vul gar connotation to the word mark. In the present case,

11
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there is no acconpanying design that m ght possibly serve
to inpart a non-vulgar nmeaning to the term “bearded clam”
In any event, unlike the prior situation dealing with the
public’s know edge of the nore common neaning of a bird s
beak, the know edge that a clamhas a beard is far from
common anong the general public.

The fact that there are three other restaurants and a
band whi ch have used “Bearded C anf as a service nmark says
not hi ng about whether the public would regard the term as
vul gar. |Indeed, these users may very well have been
attracted to the term because of the scandal ous nature of
it, for “shock” value, and this does certainly not nean
t hat “bearded clanf is not scandal ous to a substanti al
conposite of the general public.

Decision: The refusal to register is affirmed.
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